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Romance Legal Family
by Claudia Lydorf

The Romance legal family refers to a group of countries (France, Spain, Italy, Belgium, Portugal, Romania and the
Netherlands) whose legal systems and practices share certain common defining characteristics. Established during the
expansion of France under Napoleon Bonaparte, codified French law in the form of the "Code civil des Francais" (1804)
was disseminated in French-speaking countries and throughout the sphere of French influence and rule. As a result,
some of the legal systems found in Latin America exhibit a strong influence of Napoleonic legislation. The Napoleonic
codifications also acted as agents of transfer for the ideas of the French Revolution and were an important stimulant for
the growth of political Liberalism. The significance of the influence of the Napoleonic codifications on the subsequent na-
ture and development of the Romance legal family cannot be over-stressed.
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Introduction

A member of the European continental legal family* and defined in opposition to systems of common law, the Romance
legal family is part of the system of civil law. The Romance legal family is made up of France, Spain, Italy, Belgium, the
Netherlands, Portugal and Romania; the decisive influence on the private law regime of these countries being that of the
French Code civil (® Media Link #ab) (1804).” The most important changes wrought within this legal family came from
the development of private law in France, Spain and Italy. The Romance legal family should be regarded as separate
from the Scandinavian and the Germanic legal family (= Media Link #ac), although the latter was subject to consider-
able influence from the Romance legal family in the 19th century.® Moreover, the French Code civil and the Spanish
Cadigo civil also enjoyed a wide reception in other Francophone and Spanish-speaking parts of the world including
Québec and parts of central and South America (= Media Link #ad) such as Mexico.*
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The Development of the Romance Legal Family: The Cases of France and Spain

Since antiquity, the development of the French legal system was subject to the influence of Roman law. The Roman
conguest of Gaul established the jurisdiction of Roman law on French soil, and components of Roman law were incor-
porated in the local legal system even at that early stage. Academic interest in, and reception of, Roman law in the 11th
and 12th centuries by Italian and French legal scholars shaped the development of the Code Napoléon as did the legal
tradition of Southern France (pays de droit écrit), which itself had developed out of Roman law.> However, the pre-revo-
lutionary French legal system (Ancien droit) was highly fragmented — forced as it was, to take into account Roman-in-
fluenced law, customary law (Coutumes), canon law (Church law) as well as a number of royal Ordonnances. The first
centralized attempt to collect and unify French law was the record of all the Coutumes as ordered by Charles VII
(1403-1461) (= Media Link #ae).® After the completion of this undertaking in the 16th century, French jurisprudence ex-
perienced a high point during the age of humanist jurisprudence (mos gallicus). It was within this context that France



witnessed the increasing tendency to focus the system of justice more strongly on the monarch, combined with the at-
tempt to form a unitary system of civil law.” It is especially noteworthy that in this period the universities focused exclu-
sively on teaching Roman and canon law. This situation changed only in the 17th century with the royal edict issued in
1679 by Louis XIV (1638-1715) (= Media Link #af) establishing a university chair at Paris to teach the French laws
contained in the Ordonnances and Coutumes,® which, it was hoped, would strengthen the position and status of na-
tional law against the universally valid Roman and canon law. This early-modern French law — following the contents of
the Coutumes — focused on private property, the consensualism® derived from canon law and tortious liability.*® At-
tempts to unify the elements of Roman law with the customary law of the pays de droit coutumier continued during the
period of absolutism.™ The Enlightenment of the 17th and 18th centuries saw the growing dominance of natural rights
theories, and increasing efforts to establish a droit commun de la France. Exemplary of this movement was Robert-
Joseph Pothier (1699-1772) (= Media Link #ah) who, in his work Traité des obligations (1761) (2 Media Link #ai), at-
tempted to solve legal problems by producing a synthesis of Roman and French law. The verbatim adoption of some of
his writings in the Code civil ensured his lasting influence on the codification of 1804, especially on its dogmatic founda-
tions.*? The same was true of Jean Domat (1625-1696) (= Media Link #aj) and his five-volume Les loix civiles dans
leur ordre naturel (1689-1694) (= Media Link #ak), in which he attempted a systematization of the Corpus Juris Civilis
to make it resemble a textbook on natural law.™®
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The French revolutionary idea of equality (expressed as equality before the law) gave added impetus to the campaign
for a unified civil code and a corresponding demand was anchored in the constitution of 3 September 1791: "Il sera fait
un Code de lois civiles communes a tout le royaume.™* Despite these developments, a number of subsequent attempts
to draft such a code (especially noteworthy was the undertaking of Jean-Jacques Régis de Cambacérés
(1753-1824) (= Media Link #al)), all failed.*® In 1800, Napoleon Bonaparte (1769-1821) (= Media Link #am) sum-
moned a commission™® to draft what was eventually to be adopted — after overcoming a number of procedural difficul-
ties — on 21 March 1804 as the Code civil des Frangais. This first ever French civil code became known after 1807 as
the Code Napoléon.’
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The Code Napoléon marked the final departure from laws that were transmitted orally and the move to a legal system
based on written law.*® It was a mixture of revolutionary innovation and pre-revolutionary tradition, containing as it did,
both passages taken verbatim from Pothier and Domat as well as a number of elements drawn from Roman law and
the Coutumes. Moreover, the revolutionary concern of producing both abstract regulations and ensuring its wide acces-
sibility to a lay public produced a code lacking somewhat in conceptual precision. As a result, the Code still relies heav-
ily on precedence in the exegesis of its provisions. The legal and scholarly community responded very positively to its
implementation.*®
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The expansion of France during the Napoleonic Wars (= Media Link #an) spread the Code civil first to Belgium,?° the
Kingdom of Italy, the German states on the left bank of the Rhine (the Confederation of the Rhine) and Spain, where it
was either studied or applied. It also served as the model for later codifications of European civil law.?* Indeed, such
was the nature of its long-term influence that it eventually divided the continent into the spheres of common law and civil
law. Surviving Napoleon's military defeat and abdication (Bourbon Restoration in 1814), the Code Napoléon was re-
tained not only in France, but Germany, Italy and the Netherlands.?? The Dutch received their own civil code in 1838
which followed the French model. Italy and Québec followed suit with their own (French-inspired) codifications of
1865%% and 1866* respectively.
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Not unified until the third quarter of the 19th century the legal situation on the Italian pensinsula represents a special
case. The Italian states retained a plurality of legal systems in which the French Code remained in force, either directly
or indirectly until the post-unification promulgation of the Codice civile. Although the Code Napoléon was revoked fol-
lowing the restoration of 1814, such was its influence on the post-restoration Italian legal codifications that whole pas-
sages of the Code Napoléon were adopted verbatim into the new Italian compendium of civil law.>® The Codice civile
italiano, itself exhibiting the greatest debt to the French Code amongst the Romance legal family, remained in force until
1942.2°
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Portugal introduced the Cédigo civil (based on the French civil code) in 1868; Spain followed suit in 1889.%” The devel-
opment of Spanish civil law to a unitary code involved a long history. In the Middle Ages, Spanish law was subject to a
number of influences including the Reconquista, Visigothic legal texts (Lex Visigothorum) and the development of a
number of Christian systems of rule. It also owes a debt to Scholastic natural law (escuela ius naturale), in which the
school of Salamanca attained an important place in the 15th century.?® A first attempt made in 1821 to produce a codifi-
cation in the Cdodigo Civil de Espafia was dashed by the coup d'état led by General Rafael del Riego (1784-1823) (=
Media Link #ap). Moreover, the strong tradition of Spanish particularism contrasted with French centralism in militating
against any project of legal harmonization and reform.?° 1851 saw a fresh attempt to produce a civil code. Influenced
as these efforts were by the Code Napoléon, the reformers felt it necessary to establish the "Spanish roots" of their
project so as to sell it as a truly national undertaking.*® Nevertheless, the project required some 37 years to reach com-
pletion and was finally presented on 11 May 1888. The Cédigo Civil de Espafia came into force in 1889. Even then, the
codification was only partially valid (from the Titulo Preliminar to title 4 of the first book) for the whole of Spain, whilst
the remaining books and titles acted merely as a supplement to Spanish customary law (the Fuero). Thus with the ex-
ception of the conflict of laws,*! marriage law and provisions regulating competing legal ordinances,** Spanish civil law
was characterized by extensive disunity. The debt which the Cédigo Civil owed to the Code civil was considerable: of
its 1975 articles, 250 were taken directly from the Napoleonic codification.®* However, despite this influence, the Span-
ish code differed in one respect. Extended by the addition of a fourth book, the Spanish codification provided for a reg-
ulation of contract law. Taking ownership as its starting point, French law in contrast, was characterized by an unclear
regulation of the obligations which it generated.
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The Historical Significance of the Napoleonic Legal Codes

Not restricted to France, Napoleon's project of legal unitarization and administrative centralization was to be extended
to all his conquered territories. One product of this ambitious plan was the promulgation of the Napoleonic statutes,
known as the cing codes,** comprising the Code civil, Code de commerce, Code de procédure civile, Code pénal and
the Code d'instruction criminelle. In issuing this collection, the French legal reformers involved sought to reconcile the
ideas of (rationally-motivated) natural law and the aims of the French Revolution (= Media Link #aq) with the provisions
of French law.*
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An investigation of the historical significance of each of the individual Codes would exceed the scope of this investiga-
tion. Nevertheless it is important to underline their extensive influence, not only on European history.*® This applies es-
pecially to the role of constitutional law and the function of the cing codes as the guarantor of the basic civic rights®’
outlined in the Declaration of Human Rights, which itself was later to attain truly international significance. One of the
five codes was the Code civil des Frangais from 1804, which was to advance to become the definitive codification of
the Romance legal family. Following the French Revolution, legislative power was vested in the Directory. Despite work-
ing with the Convention to compile four drafts for a civil code before 1799, none was produced.
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In accordance with his Roman model of authority,*® Napoleon attached great importance to the codification of civil law
and made great personal efforts to this end following his accession to power in 1799 (= Media Link #ar).*® Responding
to his consular order issued in August 1800, the Ministry of Justice assembled a four-man commission of jurists chaired
by the President of the Court of Cassation and charged with producing a new draft.*® Completing their work in less than
twelve months, they submitted their proposal to the Courts of Appeal (tribunaux d'appel), the Court of Cassation (tri-
bunal de cassation) and finally, the Council of State (Conseil d'Etat), itself chaired by Napoleon in his capacity as First
Consul.** However, the draft was rejected by Parliament (Tribunat) in January 1802 (by a margin of three votes),
where Napoleon's enemies were in the majority.*? After purging his parliamentary opponents, Napoleon ensured that
the draft was accepted in a number of votes held between 5 March 1803 and 21 March 1804, after which it passed into
legislation.*® It is particularly important to note that the Napoleonic Code was the first ever European codification that
gave expression to the French Revolutionary ideas of legal unity, equality before the law, freedom of proterty and indi-
vidual liberty.**
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There were two further initiatives aimed at a fundamental reform of French civil law as manifested in the Code
Napoléon. Reacting to the promulgation in 1904 of the Biirgerliche Gesetzbuch (BGB), the German civil code, a com-
mission was summoned to investigate the new methodological approach to legislation pursued in Germany. A further
commission was convened following the fall of the Vichy regime and the liberation of France in 1945. Both initiatives
failed in their aim of a root and branch reform, satisfying themselves instead with the incorporation of a few supplemen-
tary provisions and performing a restricted number of minor reforms. The original numbering of the articles was largely
maintained.*®> An inquiry from 1963 found that up to three-quarters of the Code remained in force; Napoleon's original
codification thus still constitutes the basis of the contemporary French legal system.*® One of the more recent major re-
forms of the Code civil was the amendment of family law carried out in 2004 in an attempt to reflect current social
changes.*’

All

Reflecting a strong influence of Gaius' Institutiones,*® the Code civil takes not contract, but ownership as the decisive
legal concept in establishing the division of the Code. Dealing with personal law and property law in books one and two
respectively, book three of the Code regulates the various forms in which property can be acquired. The first book also
regulates nationality and family law, whilst the second is subdivided into property ownership, conveyancing and ease-
ment. The third book contains provisions relating to a number of areas including inheritance law, endowments, contract
law and tort law. In the two hundred years of its existence, the broad nature of the topics covered by the Code has
earned it both admiration as well as criticism.*®

A12

The Napoleonic Code represents one of the central and most significant influences on European civil law as a whole. In-
deed, a general clause of tort liability based on article 1382 of the Code civil has been adopted in all continental Euro-
pean codifications with the exception of the German BGB. Romanian law (as enshrined in the Codul civil from 1865)
still follows the French model extremely closely, as demonstrated by the current form of Romanian compensation law
(Responsabilité délictuelle).
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The historical importance of the Napoleonic codes has been summed up as follows:
Al4

Die cinq codes sollten als wichtigster Ausdruck und Garant der neuen Ordnung Uber ganz Europa verbreitet
werden, teils durch Uberzeugung, teils durch politische Pressionen, teils gewaltsam. Dies sollte auch der
gesellschaftlichen und politischen Assimilation in dem neuen napoleonischen Staatensystem dienen. ... Man
kann darin einen friithen Versuch europdischer Rechtsvereinheitlichung unter dem Vorzeichen politischer Hege-
monie Frankreichs sehen.°

The Code civil also provides a source which points to the innovative methods of the French policy of hegemony. After
1800, France discovered (and made use of) the functional significance of domestic policy for its foreign policy. The cod-
ifications thus became an instrument by which to maintain French rule and the medium of diffusion for the ideas of the
French Revolution throughout Europe.**
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The reception and introduction of the Code civil in the early 19th century in territories conquered during the Napoleonic
wars forced the newly subject peoples to engage with the five leading principles of the French Revolution: (1) freedom
of the person; (2) equality before the law; (3) freedom of conscience and the separation of Church and State; (4) free-
dom of property; (5) the free movement of goods.>? Beyond this, the French Revolution had brought about a new social
order of civic equality also reflected in the cing codes. As a result, the contents and structure of the Napoleonic codifi-
cation was characterized by the following aspects: the abrogation of feudal rights, the abolition of the aristocracy as a
separate legal class and the nationalization of all Church property in 1789. This also involved fundamental change to the
constitution and procedure of the legal courts, as the separation of State and Church and administration and judiciary
created an independent legal system.>® The discussion of the ideas transmitted by the cing codes exceeded legal cir-
cles and they, and especially the Code Napoléon, were subject to widespread discussion in the German-speaking terri-



tories in a number of commentaries, handbook and pamphlets.
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The nature and scope of the impact of the revolutionary Code civil on a pre-revolutionary legal system and society is
made clear by investigation of the situation presented in the Confederation of the Rhine. Following his conquest of the
left bank of the Rhine,>* Napoleon ordered the introduction of the Code civil as a means with which to homogenize the
diverging range of social principles found in Fance and Germany. Seeking to effect not only social and political unity, its
introduction was aimed at the assimilation of French and German society into a single unit of imperial rule. The introduc-
tion of a legal code dominated by civic, patrician values and aiming at the abolition of feudalism had a considerable im-
pact on a society in which serfdom still existed. The political and legal reorganization thus forced was to effect a consid-
erable change of the social situation in the German territories.” It soon became clear that a reform of the social and
political order would have to proceed hand in glove with a reform of law, both private and public. Direct implementation
of French law would have required the removal of a number of discrepancies between both the French and German
systems of administration and justice®® and the French constitutional settlement — which had established a representa-
tive system with a clear separation of the powers — and the current organisation of the German principalities.>” The im-
plementation of the revolutionary ideals enshrined in the Code served to reinforce the heated public debate occasioned
by the reforms undertaken under the aegis of the Rhineland confederation. The impact of French rule, the introduction
after 1798 of what was to become known as the Revolutionary Law (droit intermédiaire) and the reception of the Code
civil (itself viewed as a codification of revolutionary legislation) resulted in a number of changes. In addition to agricul-
tural reforms and the final abolition of serfdom, these changes included the abolition of aristocratic tax privileges and
their preferential access to civil and military office.®
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The only comprehensive adoption of the Code Napoléon occurred in the newly-founded model states of Berg and
Westphalia. However, the absence of a sufficiently well-developed system of administration and jurisdiction meant that
French law could not be implemented fully. Moreover, the incompatibility of the anti-feudal prescriptions of the Code
civil with the German system of landholding and inheritance known as the Meierwesen®® rendered unfeasible the full im-
plementation of the French prescriptions.*°
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The experiences gathered in Westpalia and Berg convinced the German princes of the Confederation of the Rhine to in-
troduce a modified form of the Code civil in the other states of the Confederation of the Rhine. The resulting contro-
versy over the nature of this reform emerged from fears that the revolutionary nature of the code would be diluted by
the conditions in the German states. This resulted in strong criticism of the compromizes reached in the Grand Duchies
of Baden (= Media Link #as) and Frankfurt where the Code civil was amended by addenda that allowed the integration
of elements of the existing feudal system.®*
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A conference convened in Giel3en by the rulers of Frankfurt, Darmstadt-Hessen and Nassau drew up a Code to be im-
plemented in all states of the Confederation of the Rhine. One topic of discussion was the general feasibility of and
practicalities involved in introducing the Code Napoléon. The participants were unsure whether the deficiencies of the
German system of administration which would otherwise prevent adoption of the Code Napoléon should best be cir-
cumvented by modification or suspension of specific provisions in the Napoleonic codification. However, an increasing
lack of interest on the part of the French and Napoleon's unwillingness to interfere in the internal affairs of the confeder-
ation meant that the consultations in GieBen were concluded without results.®?
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The negative experiences with the reception of the French legal compendium and the changing political situation made
Bavaria abandon its plans (drawn up in the autumn of 1807) to draft a civil code based on the French model. It was re-
placed by a revised version of the 1756 code by Wiguldus von Kreittmayr (1705-1790) (= Media Link #at).®® Although
the revolutionary Code civil was not integrated verbatim, it nevertheless numbers amongst the legal texts exercising a
significant influence on the form taken by this revision.®*
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The collapse of the Napoleonic system in 1815 was followed by the reversal of the Napoleonic legal reforms in the Ger-
man lands. This notwithstanding, the legal reforms implemented in the Confederation of the Rhine are regarded as
equal in significance to the programme of reform implemented by Heinrich Friedrich Karl vom und zum Stein
(1757-1831) (= Media Link #au) and Karl August von Hardenberg (1750-1822) (= Media Link #av) in Prussia. The re-
ception of the Code civil convinced many who were later to become important proponents of the Vorméarz movement of
the necessity of abolishing not only the feudal system and the associated division of property inherent in manorialism,
but implementing a comprehensive programme of emancipation from all forms of servitude. As a result, the reforms in
the states of the Confederation of the Rhine favoured the development of the coalition of forces (including Reformism,
Liberalism and Socialism) constituting the Vormarz reform movement and formed the basis for a reorganisation of state
and society, thereby contributing to the Revolution of 1848.°° The extent to which French law was received in the states
of the Confederation of the Rhine is demonstrated by its longevity, remaining in force in the Rhineland well into the 19th
century. A further long-term effect of its adoption was that this revolutionary law was imbued with a constitutional signifi-
cance in the monarchical states of the Deutsche Bund (German Confederation), where the promulgation of a constitu-
tion had been promised but not realised.
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The Influence of the French and Spanish Code civil in the Former French Colonies (Québec) and South
America (Mexico)

The experience of colonial rule (= Media Link #ax) in the young states of Latin America generated an awareness of the
extent to which political authority is guaranteed by the control of private law. This explains the speed with which the
newly independent states set about producing a codification of their own civil law. The attractiveness of freedom and
equality, two key tenets of the new French law, explains the choice of French and not Spanish law as a model in the de-
velopment of private law and the move to replace the imposed Spanish legal settlement by creating an entirely new and
comprehensive legal order.®® Mexico, for instance, adopted not only the spirit of French law, but admiring the North
American independence movement, drew on United States legislation in the promulgation of the first codification of civil
law in 1871. This promulgation was preceded by the achievement of complete independence from Spain in 1821 and a
phase of national consolidation between 1835 and 1846 in which period Mexico was established as a monarchy.®’ The
attempt to codify civil law (which had begun in 1821) was favoured by Mexico's return to a republic in 1846; the prepa-
rations for the promulgation were complete only in 1870. The first substantial reform of this codification came in 1884
with amendments of inheritance law and marriage law. These developments remained under the central influence of
French law.®®
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The first moves towards composing a set of civil statutes in Québec began in 1847 and concluded in 1866 with the
Code civil du Bas-Canada.®® Based as it was on a collection of multiple sources, (including British law, the Coutumes
de Paris or the Ordonnances of the Conseil souverain) the state greatly required a programme of legal unification.
Although France had been forced to cede Bas-Canada and its other North American possessions to Great Britain in
1763,"° thus creating the British province of Québec, French influence remained prime in 18th century Québec, explain-
ing the continuing reception of the principles of law practiced in both the Ancien régime and the French Revolution.
Such an influence should not come as a surprise — not only French law and the Code Napoléon but French academic le-
gal debate, jurisdiction and her codes of procedure (themselves widely viewed as progressive) remained dominant in
not only Canada, but the majority of Europe.’* However, following political independence from France in 1763, Québec
also began the slow process of emancipating herself from the legal system of her former Motherland. This had three
reasons. Firstly, the Code civil des Francais was based less strongly on the law of the Ancien régime than was
Québec law. Secondly, the French jurists, schooled in application of the Code Napoléon were no longer forced to deal
with the (by now obsolete) law of the Ancien régime.’® Thirdly, the increasing levels of non-French immigration required
adaption of the current legislation to meet the needs of a changed situation.”® Whilst the contractual law of the droit
guébécois was strongly influenced by the independent development taken by Canadian law, the Code Napoléon re-
tained its position as the central model for the codification of civil law in Québec.”* Furthermore, large sections of
Québec's Code civil were based on both the French Coutumes and the writings of Pothier. This provides a good exam-
ple of how the Code civil exercised a constitutive influence in the legal development of a country which today numbers
amongst the mixed legal systems of the world.”
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The Influence of the Romance Legal Family on Other Legal Families and Current Developments

As we have seen, the Code Napoléon often functioned as model on which other nations and states could establish their
own legislative procedure. Its European significance was first appreciated following the statement (attributed to
Napoleon): "Pourquoi mon Code Napoléon n'edit-il pas servi de base a un Code européen?"’® The code of procedure,
organisation judiciaire and French legal practice were also important for the further development of the Romance legal
family.”” Thus the Romanian Code Callimaque (issued in 1817) may well have followed the Austrian Allgemeines biirg-
erliches Gesetzbuch (ABGB) but the principles underpinning its interpretation and application were those of French ju-
risprudence. This led to an ever-increasing level of influence of French law in the Romanian legal sphere; the revision of
the Romanian civil statutes from 1864 was heavily influenced by the Code civil.”® The primacy of French legal practice
had survived the collapse of the Napoleonic ascendency.’®
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However, the growth of nationalism after 1815 and the rise of a tendency in France to issue special laws led to the indi-
vidual legal orders growing apart. The increasing importance of the individual forms of national jurisprudence was exac-
erbated by a growing realization that the Code Napoléon contained a number of loopholes. Although the practice of ca-
suistry developed by the French courts to address this problem succeeded in closing a number of these gaps, the real-
ization of this fact impeded the adoption by other states of French law and its appendant jurisprudence. Nevertheless,
French law remained in force in those states which understood its individual tenets as an expression of civic basic
rights.®® The influence of the cing codes on European legal development thus stands in stark contrast to the nationaliza-
tion of law witnessed during the 19th century.®*
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Today, the consensus is that French law has developed into judicial law, a fact which renders its adoption impossible.??
This situation proves to be of especial difficulty for the current programme of legal harmonization pursued by the Euro-
pean Union. Indeed, the celebrations to mark the 200th anniversary of the promulgation of the Code civil were accom-
panied by a discussion as to whether it should not be replaced by a pan-European codification of private law.®® This is
compounded by the fact that the Code civil is established on the principle of property ownership and not contract law.
This considerable and systematic difference requires it to compete even more both with the strong common law and
other legal orders which (together with the Code civil) make up the civil law system.®*
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